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Littler
Empluymen[ & labor I~'N Solutions Worldwide

Littler Mendelson, P.C.
400 linden Oaks
Suite 110
Rochester, NY 14625

May 9, 2011
Margaret A. Clemens
585.203.3444 direct
585-203-3400 main
585.486.1720 fax
mclemens@littler.com

VIA FAX AND U.S. MAIL

.Hon. David G. Larimer
U.S. District Court Judge
2500 U.S. Courthouse
100 State Street
Rochester, New York 14614

Re: Anderson v.Xerox Corporation, et at
Case No. 06-06202

Dear Judge Larimer:

This letter is submitted by defendants Xerox Corporation, the Xerox Corporation
Retirement Income Guarantee Plan ("RIGP") and Lawrence M. Becker, in accordance with
this C01ll1's March 21, 2011 and April 27, 2011 Orders, requesting that the parties summarize
their respective positions as to what motions are currently pending that need to be decided by
the Court, as well as motions that need to be briefed either for the first time or with
supplemental briefing in light of the decisions from the Second Circuit Court of Appeals and
the United States Supreme Court in Conkright v. Frommert ("Frommert"). See Frommerl,
130 S. Ct. 1640 (2010)

As this Court may recall, Plaintiff Herbert Anderson commenced this action against
defendants on April 19,2006. Plaintiff is represented by Nira Kermisch, Esq ..

On October 30, 2006, defendants moved for summary judgment on the basis that
plaintiff released any claims that he may have against defendants for additional pension
benefits under the Employee Retirement Income Security Act ("ERISA") when he executed a
general release of all claims in exchange for 26 weeks of severance benefits. Plaintiff cross
moved for summary judgment on December 26, 2006 based on the first decision of the Second
Circuit in the related action entitled Frommert v, Conkright, reported at 433 F.3d 254 (2d Cir.
2006). Defendants opposed that motion. Following oral argument, and by order, dated June
14, 2007, the Court denied defendants' motion and granted plaintiffs cross motion on the
grounds that, as it had previously held in Frommert, the Xerox release was invalid and
unenforceable. The Court then stayed further proceedings regarding the appropriate remedy to
be determined in the related Frommert v. Conkright action.
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Notably, although this Court had previously issued a decision in the Frommert matter,
holding that the releases signed by the plaintiffs in that case were unenforceable, that portion of
this Court's determination was reversed by the Second Circuit. See Frommert, 535 F.3d 111
(2d Cir. 2008), Accordingly, on August 19, 2008, defendants filed a Motion for
Reconsideration. Defendants also moved for reconsideration of their statute of limitations
defense, which had been interposed in their Answer, based on the intervening decision of Hirt
Equitable Ret. Plan for Employees, Managers & Agents, 2008 U.S. App. LEXIS 14540 (2d
Cir. July 9, 2008. Plaintiff filed opposition papers on October 30,2008 and defendants' filed a
Reply on November 20, 2008. To date, the Court has not ruled on the pending motion, and it
has not been set for oral argument.

No further briefing on the pending motion for reconsideration is required as a result of
the Supreme Court's decision in Frommert or the Second Circuit's August 2, 2010 Order
remanding that case for further proceedings. The Second Circuit's ruling on the enforceability
of the Xerox releases, reported at Frommert v, Conkright, 535 F.3d 111 (2d Cir. 2008),
supports the dismissal of the plaintiff's ERISA claim because plaintiff (like several plaintiffs in
Frommert) executed a release in exchange for salary continuance benefits. Additionally, unlike
the Frommert plaintiffs, who had timely commenced their ERISA action, plaintiff in this case
did not do so. Thus, for the reasons discussed in defendants' motion papers, summary
judgment dismissing the Complaint should be granted.

Respectfully submitted,

~~~
Margaret A. Clemens

MAC/smb
cc: Nira T. Kermisch
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